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Thompson Coburn LLP

* Full-service law firm with over 400 attorneys.

 Offices in Chicago, Los Angeles, St. Louis,
Dallas, New York, Birmingham, and
Washington, D.C.

» Higher education practice provides legal
counsel, compliance, policy and training
services to colleges and universities.

« QOur attorneys routinely assist institutions to
understand and comply with Title IX and
other non-discrimination laws.
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Purpose of Training Series

 The new Title IX rule, effective August 1, 2024,
creates new standards by which postsecondary
institutions must address potential Sex
Discrimination.

 This Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
iIncluding Title IX coordinators, investigators,
adjudicators, advisors, appeal officers, and
individuals responsible for managing informal
resolutions.

« TC’s Title IX Training Series on the 2020 Title IX
rule is available here: Title |X Training Series —
YouTube
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https://www.youtube.com/playlist?list=PLYrJQ3qn6Pn15VmKJDQ0lCDJeNLXhL4bm
https://www.youtube.com/playlist?list=PLYrJQ3qn6Pn15VmKJDQ0lCDJeNLXhL4bm

Use of Training Series

* Institutions of higher education are welcome
to use this foundational training series at
their discretion.

« TC also is available to prepare custom Title
|X training sessions, hearing simulations,
and other assistance with Title IX matters
(contact Aaron Lacey or Scott Goldschmidt).

« Custom training will be important to cover
Institutional policies, and to accommodate
state and municipal requirements, as well as
the impact of litigation.
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https://www.thompsoncoburn.com/people/aaron-lacey
https://www.thompsoncoburn.com/people/scott-goldschmidt

Curriculum for Training Series

The foundational training series includes the
following four sessions:

N\

‘ An Introduction to the 2024 Title IX Rule
\
‘ Complaints of Sex Discrimination
|
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Complaints of Sex-Based Harassment w/Students

[

’ Pregnancy and Related Conditions

/
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The Big Picture

Sex Discrimination Policies and Procedures: Institutions are
generally obligated to designate a Title IX coordinator, adopt a
nondiscrimination policy, publish grievance procedures for the
resolution of complaints alleging sex discrimination, train employees,
and develop recordkeeping policies. 34 CFR 106.8.

TRAINING SERIES

/Responding to Complaints of Sex Discrimination: In response\
to complaint of possible sex discrimination (excluding alleged sex-
based harassment involving a student party), institutions must
follow grievance procedures that comply with 34 CFR 106.45.

s \
Responding to Complaints of Sex-Based Harassment

Involving a Student: In response to complaint of possible sex-
based harassment involving a student, institutions must follow
grievance procedures that comply with 34 CFR 106.45 and
106.46.

\J 7/
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Session Presenters
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Syllabus for this Session
The Complaint

The Grievance Process
Appeals

Serving Impartially
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The Complaint

« Complaint means an oral or written request
to the school that objectively can be
understood as a request for the school to
iInvestigate and make a determination about
alleged discrimination under Title |X.
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The Complaint

* Who can make a complaint of sex-based
harassment?
o A complainant;

o An authorized legal representative with the legal right
to act on behalf of a complainant; or

o The Title IX coordinator.

* Who can make a complaint of sex
discrimination other than sex-based
harassment?

o The individuals listed above;
o Any student or employee of the school; or

o Any person other than a student or employee who
was participating or attempting to participate in the
school’s education program or activity at the time of
the alleged sex discrimination.
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Complaint by Title IX Coordinator

* The Title IX coordinator must make a fact
specific determination about whether to
Initiate a complaint in the: FRAINING SERIES

o Absence of a complaint;

o Withdrawal of any or all of the allegations in
a complaint; or

o Absence or termination of informal
resolution.
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Complaint by Title IX Coordinator

 In making this determination, the Title IX
coordinator must consider, at minimum, the
following eight factors:

1.
2.
3.

4.

the complainant’s desires; TRAINING SERIES
the complainant's reasonable safety concerns;

the risk of additional acts of sex discrimination or
retaliation if a complaint is not initiated;

the severity of the alleged sex discrimination or
retaliation:

the age and relationship of the parties;

the scope of the alleged sex discrimination or
retaliation:

the availability of evidence; and

whether the school could end the conduct and
prevent its recurrence without initiating its grievance
procedures.
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Complaint by Title IX Coordinator

 After considering the eight factors, the Title IX
coordinator may initiate a complaint if they

determine that the conduct as alleged: CRAINING SERIES

1.

* The Title IX coordinator must notify the
complainant prior to initiating a complaint and
address reasonable concerns about the
complainant’s safety or the safety of others.

Presents an imminent and serious threat to the
health or safety of the complainant or other person,
or

That the conduct as alleged prevents the school
from ensuring equal access on the basis of sex to its

education program or activity.
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Dismissing a Complaint

The school is unable to identify the respondent
following reasonable efforts to do so.

TRAINING SERIES

The respondent is not participating in the school’s

education program or activity and is not employed
by the school.

BaS_'S for The complainant voluntarily withdraws some or all
optional allegations and the school determines that without
dismissal the withdrawn allegations, the conduct that remains

alleged would not constitute sex discrimination even
if proven.

The school determines the conduct alleged in the

complaint, even if proven, and after making
reasonable efforts to clarify with the complainant,

would not constitute sex discrimination under Title
IX.
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Dismissing a Complaint

Notification

Following a dismissal, a school must promptly notify the complainant of the
dismissal and, if the respondent has been notified of the complaint, the
respondent.

Appeal

A school must provide the parties with an opportunity to appeal a
dismissal.

Supportive Measures

In connection with a dismissal, a school must offer supportive measures to
the complainant and, if the respondent has been notified of the allegations,
to the respondent, as well.

Remediation

Schools must ensure that the Title IX coordinator takes other appropriate
prompt and effective steps to ensure that sex discrimination does not
continue or recur.

34 CFR § 106.45(d) (August 1, 2024).
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Consolidating Complaints

« Schools can consolidate complaints of sex
discrimination against more than one
respondent, or by more than one complainant
against one or more respondents, or by one
party against another party, when the allegations
of sex discrimination arise out of the same facts
or circumstances.

TRAINING SERIES

* |f one of the complaints to be consolidated is a
complaint of sex-based harassment involving a
student complainant or student respondent, the
school would be required to follow additional
grievance procedures.
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Special Considerations

* Who is the respondent when the complaint
alleges discrimination by the school?

o There is no respondent.

o Continue with the grievance process in all other
respects.

* Do institutions have to change their policies
as a supportive measure while the grievance
process plays out?

o No. Changing your policies is not required as a
supportive measure but may be necessary at the
conclusion of the grievance process, depending on
the determination.
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Grievance Process Requirements

Equitable
Treatment

Conflicts
of Interest

Presumption Against
Responsibility

Reasonable
Timeframes

Protection
of Privacy

Relevancy &
Credibility

Exclusion of
Impermissible
Evidence

Treat complainants and respondents equitably.

Require that any person designated as a Title IX coordinator,
investigator, or decisionmaker not have a conflict of interest
or bias; however, the decisionmaker may be the same
person as the Title IX coordinator or investigator.

Include a presumption that the respondent is not responsible
for the alleged conduct until a determination is reached.

Establish reasonably prompt timeframes for the major stages
of the grievance procedures.

Take reasonable steps to protect the privacy of the parties
and witnesses during the pendency of a school’s grievance
procedures.

Require an objective evaluation of all relevant evidence and
provide that credibility determinations not be based on status
as a complainant, respondent, or witness.

Exclude specific categories of evidence, and questions
seeking that evidence.
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Major Stages

Evaluation

TRAINING SERIES

Investigation

“Reasonably
Prompt”

Determination

r 1 THOMPSON
(4 COBURN wuir

34 CFR § 106.45(b) (August 1, 2024).




Notice of Allegations

 The notice must include:

o The school’s grievance procedures, as well as any
informal resolution process;

o Sufficient information to allow the parties to respond to
the allegations, including the identities of the parties,
the alleged sex discrimination, and the date and
location of the alleged conduct, to the extent that
information is available;

o A statement that retaliation is prohibited; and

o A statement regarding access to the relevant and not
otherwise impermissible evidence.

* If, during the investigation, the school decides to
iInvestigate additional allegations, it must provide
the parties an updated notice.

TRAINING SERIES
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Investigations

Burden of
investigation

Equal
opportunity

Evidentiary
determinations

Review of
evidence

Credibility

determinations

Ensure that the burden is on the school - not the
parties - to gather sufficient evidence for a
determination.

Provide an equal opportunity for the parties to
present relevant fact witnesses and other
inculpatory and exculpatory evidence.

Review all evidence and to determine what
evidence is relevant and what evidence is
impermissible regardless of relevance.

Provide each party with the relevant evidence
that is not impermissible (or a description) and a
reasonable opportunity to respond.

Provide a process that enables the
decisionmaker to adequately assess credibility of
parties and witnesses.
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Single Investigator Model

* The rules allow for a single individual to
serve as the Title IX coordinator, investigator,
and decisionmaker or any combination of the TRAINING SERIES
three.
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Issues of Relevance

* Relevance — related to the allegations of
sex discrimination under investigation as
part of the grievance procedures. FRAINING SERIES

o Questions are relevant when they seek
evidence that may aid in showing whether
the alleged sex discrimination occurred.

o Evidence is relevant when it may aid a
decisionmaker in determining whether the
alleged sex discrimination occurred.
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Issues of Relevance

 How can an investigator summarize
relevant evidence?

o Have a clear record of steps taken during the
iInvestigation.

o Consider summarizing:
» The alleged incident;
= Parties involved and witnesses identified;
= Key factual findings;
= Relevant evidence; and
= Specific policy alleged to be violated.
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Impermissible Evidence

TRAINING SERIES

Sexual
Interests or
Prior Conduct

Privileged Treatment
Evidence Records
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Privileged Evidence

* Evidence that is protected under a privilege
as recognized by Federal or State law,
unless the person holding such privilege has
waived the privilege voluntarily in a manner
permitted in the school’s jurisdiction.
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Treatment Records

« A party’s records that are made or maintained by a
physician, psychologist, or other recognized
professional or paraprofessional in connection with
the provision of treatment to the party, unless the
school obtains that party’s voluntary, written consent
for use in the school’s grievance procedures.

TRAINING SERIES
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Sexual Interests or Prior Conduct

* Evidence that relates to the complainant’s sexual
Interests or prior sexual conduct, unless evidence
about the complainant’s prior sexual conduct is
offered to prove: TRAINING SERIES

1. that someone other than the respondent
committed the alleged conduct; OR

2. consent to the alleged sex-based harassment
based on specific incidents of the
complainant’s prior sexual conduct with the
respondent.

* The fact of prior consensual sexual conduct between
the complainant and respondent does not
demonstrate or imply the complainant’s consent to
the alleged sex-based harassment or preclude
determination that sex-based harassment occurred.

P THOMPSON
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Party Access to the Evidence

* The school can provide the parties:

1. Access to the relevant and not otherwise
impermissible evidence; OR TRAINING SERIES

2. An accurate description of this evidence
with an equal opportunity to access the
relevant and not otherwise impermissible
evidence upon the request of any party.

* In either scenario, parties must be given the
opportunity to respond.
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Determinations

Evidentiary
standard

Notification of

Determination

Remediation

Procedural
Protection

Discipline

Use the preponderance of evidence standard, unless the
school uses the clear and convincing standard in all
other comparable proceedings.

Notify the parties of the outcome of the complaint and
the process and basis for appeal, if applicable.

As appropriate, require the Title IX coordinator to implement
remedies for complainants or other impacted persons and to
take other appropriate steps to ensure that sex
discrimination does not continue or recur.

Follow the school’s grievance process before the imposition
of any disciplinary sanctions against a respondent.

Not discipline a party, witness, or others participating in a
grievance process for making a false statement or for
engaging in consensual sexual conduct based solely on the
school’'s determination of whether sex discrimination
occurred.
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When Credibllity is at Issue

» Schools must provide a process that enables
the decisionmaker to question parties and
withesses to adequately assess their
credibility to the extent credibility is both in
dispute and relevant to evaluating one or
more allegations of sex discrimination.
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r‘ THOMPSON
(4 COBURN wuir

34 CFR § 106.45(g) (August 1, 2024).




TRAINING SERIES

r 1 THOMPSON
(4 COBURN wir




Appeals of Dismissals

« Dismissals may be appealed on the following
bases:

o Procedural irregularity that would change the
outcome; TRAINING SERIES

o New evidence that would change the outcome and
that was not reasonably available when the dismissal
was made; and

o The Title IX Coordinator, investigator, or
decisionmaker had a conflict of interest or bias for or
against complainants or respondents generally or the
individual complainant or respondent that would
change the outcome.

« Parties must be provided a reasonable and equal
opportunity to make a statement in support of or
challenging the outcome.
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Appeals of Dismissals

When a complaint is dismissed, a school must, at a
minimum:
« Offer supportive measures to the complainant as TRAINING SERIES
appropriate;
 If the respondent has been notified of the allegations, offer
supportive measures to the respondent as appropriate; and
» Take other prompt and effective steps, as appropriate,
through the Title IX Coordinator to ensure that sex
discrimination does not continue or recur within the school’s
education program or activity.
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Appeals of Determinations

« Schools must offer the parties an appeal
process that, at a minimum, is the same as it
offers in all other comparable proceedings, if CRAINING SERIES
any, including proceedings relating to other
discrimination complaints.
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Key Concepts

* Treat complainants and respondents
equitably.

« Understand the presumption that the
respondent is not responsible for the alleged
conduct until a determination is made at the
conclusion of grievance procedures.

 Understand the standard of evidence.

* Do not allow, rely upon, or otherwise use
Impermissible evidence.

TRAINING SERIES
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Serving Impartially

* The Title IX Coordinator, investigators, and
decisionmakers must not have a conflict of
interest or bias for or against complainants
or respondents generally or an individual
complainant or respondent.

34 CFR § 106.45(b) (August 1, 2024).

TRAINING SERIES

Vii

THOMPSON
COBURN Lp




Serving Impartially

* Decisionmakers must objectively evaluate
all relevant evidence—including both
iInculpatory and exculpatory evidence.

* They must also ensure that credibility
determinations are not based on a person’s

status as a complainant, respondent, or
witness.

34 CFR § 106.45(b) (August 1, 2024).
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Serving Impartially

 What is inculpatory and exculpatory
evidence?
o Inculpatory evidence shows or tends to show
respondent’s responsibility.

o Exculpatory evidence shows or tends to
show the respondent is not responsible.

TRAINING SERIES
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Serving Impartially

* How can someone serve without bias or a
conflict of interest?

o Avoid prejudgment of facts at issue, parties,
or witnesses.

o Avoid inferences based on party status.
o Avoid sex stereotypes.

TRAINING SERIES
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Serving Impartially

* How can a school ensure that its Title IX
team remains free of bias and conflict of
interest?

o Ensure adequate training and understanding
of bias and conflict of interest.

o Encourage/do not penalize for disclosing
bias or conflict of interest.

o Establish a process to review and evaluate
potential bias or conflict of interest.
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OCR Resources
 Fact Sheet

o https://www?2.ed.gov/about/offices/list/ocr/docs/t9-final-

rule-factsheet.pdf
« Summary of Key Provisions

o https://www?2.ed.gov/about/offices/list/ocr/docs/t9-final-

rule-summary.pdf

* Resource for Drafting Policies

o https://www?2.ed.gov/about/offices/list/ocr/docs/resourc

e-nondiscrimination-policies.pdf

 Policy Guidance Portal

o https://www?2.ed.gov/about/offices/list/ocr/frontpage/fa

q/rr/policyquidance/index.html
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https://www2.ed.gov/about/offices/list/ocr/docs/t9-final-rule-summary.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9-final-rule-summary.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/resource-nondiscrimination-policies.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/resource-nondiscrimination-policies.pdf
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/index.html
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/index.html
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Higher Education Resources Page

As part of our ongoing commitment to the postsecondary community, Thompson Coburn’s higher education practice routinely
creates complimentary resources designed to assist institutions with navigating the complexities of the higher education
regulatory and policy environment. We have collected a number of these resources on this page, including our most recent
webinars, training series, desk guides, whitepapers, and blog posts. We hope you find these resources helpful, and if you have

any questions, please do not hesitate to contact us!

COMPLIANCE RESOURCE:
FINANCIAL RESPONSIBILITY
GUIDE

We provide a guide to the
reporting obligations under
ED's new Financial
Responsibility, Administrative
Capability, Certification
Procedures, Ability to Benefit
Rule.

£yt i ket 1;"9;1-\

COMPLIANCE RESOURCE: TCPA
AND OTHER TELEMARKETING
RULES

This guide helps colleges and
universities understand TCPA
regulations for text messages
and calls to students, ensuring
permission is obtained for
promotional messages.

COMPLIANCE RESOURCE: A
DESK GUIDE FOR THE 2023 FINAL

FINANCIAL VALUE
TRANSPARENCY & GAINFUL
EMPLOYMENT RULE

We have developed this Desk

Guide to assist institutions as

they contemplate compliance

with the final version of the GE
rule.
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Webinars and Training Series

HigherEdReg Rundown - ED's New Financial Responsibility Reporting Requirements

HigherEdReg Rundown { j 1 Thompson Coburn LLP « 482 views + 2 weeks ago

ED'’s New Financial Responsibility
Reporting Requirements

& ﬂ HigherEdReg Rundown - The Biden Administration's New Title IX Rule

HighorFdReg Rurdown

= Ivm

HigherEcReg Rurdown

Thompson Coburn LLP + 538 views + 1 month ago
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Higher Education

ED’s Latest Financial Value Transparency/Gainful Employment Guidance

Thompson Coburn LLP + 1.2K views * 2 months ago
Thompson Coburn LLP

75 videos 854 views Last updated on Jun 17,2024

—- » : Preseater Protie

4
P Playall >3 Shuffle

ED’s Evolving State Authorization and Professional Licensure Requirements

Thompson Coburn LLP + 747 views * 2 months ago

- ‘ The Higher Education Regulatory Outlook for 2024

Thompson Coburn LLP + 494 views + 5 months ago

Projecting Debt-to-Earnings Rates Under ED’s New Financial Value Transparency and GE Rule

ED's New Financis Vaue Tran
oyment Rt

Thompson Coburn LLP + 927 views + 7 months ago

ED’s New Financial Value Transparency and Gainful Employment Rule

Thompson Coburn LLP « 3.4K views * 7 months ago

Responding to Student Borrower Defense to Repayment (BDR) Claims: 2023 Edition

____Thompson Coburn LLP - 3.9K views + 9 months aqo
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Compliance Materials
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A Desk Guide for the 2023 Final Financial
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Includes a step-by-step guide for projecting
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REGucation (our blog

Z Title IX (Joe's Version) Dropped This
Morning

& Scott Goldschmidt & Stephanie Fredman ﬁApriI 19, 2024

SUBSCRIBE TO THIS BLOG

LINKS
0 About

B Conditions of Use/Disclaimers
N REGucation RSS

* Higher Education Litigation
* Higher Education

¥ Follow on Twitter

CONTRIBUTORS

We interrupt your Tortured Poets Department** listening party to inform you that the
Biden administration has released its long awaited Title IX rules. The new rules,
published this morning in unofficial form, will be formally published in the Federal
Register shortly.

In its press release announcing the new rules, the Department also published a fact
sheet, a summary of the major provisions of the final regulations, and a resource for
drafting Title IX nondiscrimination policies, notices of nondiscrimination, and
grievance procedures.

Thompson Coburn’'s Higher Education team is currently in the process of reviewing
the final rules*, including the preamble which provides the Department's response to
the significant, relevant issues raised in public comments and a statement providing
the basis and the purpose of the rule. We will be providing additional information
about the rule and resources for institutions of higher education in the coming
weeks.
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Conditions of Use and Disclaimer

* Please note that the purpose of this presentation
Is to provide news and information on legal
issues and all content provided is for
informational purposes only and should not be
considered legal advice.

« The transmission of information from this
presentation does not establish an attorney-
client relationship with the participant. The
participant should not act on the information
contained in this presentation or any
accompanying materials without first consulting
retained legal counsel.

* |f you desire legal advice for a particular
situation, you should consult an attorney.
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Presenter Profile

* Practice and Experience

o Assists institutions of higher education to
navigate a wide range of legal and
regulatory challenges, including those
iInvolving discrimination laws.

o Represents institutions in administrative
proceedings before the Department and
other postsecondary regulators.

o Graduate of Duke University and Vanderbilt
University Law School.
« Contact Information
o alacey@thompsoncoburn.com
o 314-552-6405

Aaron Lacey
Partner & Co-Chair
Higher Education Practice
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Presenter Profile

* Practice and Experience

o Former Deputy General Counsel for
Catholic University.

o Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy
development.

o Graduate of Catholic University of America
Columbus School of Law and George
Washington University.

« Contact Information
o sgoldschmidt@thompsoncoburn.com
o 202-585-6963

Scott Goldschmidt

Partner
Higher Education Practice
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Presenter Profile

* Practice and Experience

o Labor and employment law litigator who
assists schools with matters involving
discrimination law, student affairs, and
policy development.

o In-house experience in both secondary and
postsecondary institutions.

o Graduate of Washington University School
of Law, Harvard Graduate School of
Education, and Emory University.

« Contact Information Stephanie Fredman
o sfredman@thompsoncoburn.com Associate
0 314-552-6157 Higher Education Practice
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Presenter Profile

* Practice and Experience

o Represents independent school districts,
charter schools, private schools, and
postsecondary institutions in litigation and
administrative matters involving
employment disputes, Title IX sexual
harassment, special education and more.

o Graduate of Baylor University School of
Law and Texas Christian University.

« Contact Information
o Inorthener@thompsoncoburn.com Associate

o 972-629-7149 Higher Education Practice

Leah Northener
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