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Thompson Coburn LLP

* Full-service law firm with over 400 attorneys.

 Offices in Chicago, Los Angeles, St. Louis,
Dallas, New York, Birmingham, and
Washington, D.C.

» Higher education practice provides legal
counsel, compliance, policy and training
services to colleges and universities.

« QOur attorneys routinely assist institutions to
understand and comply with Title IX and
other non-discrimination laws.
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Purpose of Training Series

 The new Title IX rule, effective August 1, 2024,
creates new standards by which postsecondary
institutions must address potential Sex
Discrimination.

 This Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
iIncluding Title IX coordinators, investigators,
adjudicators, advisors, appeal officers, and
individuals responsible for managing informal
resolutions.

« TC’s Title IX Training Series on the 2020 Title IX
rule is available here: Title |X Training Series —
YouTube
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https://www.youtube.com/playlist?list=PLYrJQ3qn6Pn15VmKJDQ0lCDJeNLXhL4bm
https://www.youtube.com/playlist?list=PLYrJQ3qn6Pn15VmKJDQ0lCDJeNLXhL4bm

Use of Training Series

* Institutions of higher education are welcome
to use this foundational training series at
their discretion.

» TC also will be releasing a series of videos
covering best practices in investigations and
adjudications.

« Custom training will be important to cover
Institutional policies, and to accommodate
state and municipal requirements, as well as
the impact of litigation.
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Use of Training Series

« TC is available to prepare custom Title IX
training sessions, hearing simulations, and
other assistance with Title |IX matters.

* We also have developed model Title IX
policies, procedures, and notifications.

TRAINING SERIES

* For additional information contact Scott
Goldschmidt or Aaron Lacey.
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https://www.thompsoncoburn.com/people/scott-goldschmidt
https://www.thompsoncoburn.com/people/scott-goldschmidt
https://www.thompsoncoburn.com/people/aaron-lacey

Curriculum for Training Series

The foundational training series includes the
following four sessions:
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N\

‘ An Introduction to the 2024 Title IX Rule
\
‘ Complaints of Sex Discrimination
|

Complaints of Sex-Based Harassment w/ Students

[

’ Pregnancy and Related Conditions

/
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Session Presenters
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Aaron Lacey
‘ Co-Chair & Partner

I

i [ ]
Leah Northener
Associate

Stephanie Fredman
Associate
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Syllabus for this Session

A Focus on Pregnancy

Student Requirements

Employee Requirements
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History and Context

* Other laws and guidance have addressed
pregnancy and pregnancy related conditions
for many years:

o Title VIl and the Pregnancy Discrimination Act (1978)

prohibit discrimination “on the basis of pregnancy,
childbirth, or related medical conditions.”

TRAINING SERIES

o EEOC guidance from 2015 reinforces the prohibition of
discrimination “based on current pregnancy, past
pregnancy, potential or intended pregnancy, and medical
Ic:onditions related to pregnancy or childbirth, including
actation.”

o The Affordable Care Act, which amended the Fair Labor
Standards Act “require[s] employers to provide
reasonable break times and a private place, other than a
bathroom, for covered employees who are breastfeeding
to express milk for one year after the child’s birth[.]”
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An Expansion

* The Rule expands on current law to continue
to address sex discrimination by considering
the historical context and adding TRAINING SERIES
clarifications.

* The Rule states that schools “must not adopt
a policy, practice, or procedure concerning a
student’s [or employee’s] current, potential,
or past parental, family, or marital status that
treats students [or employees] differently on
the basis of sex.”
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Definitions

* Pregnancy or related conditions means:

o Pregnancy, childbirth, termination of
pregnancy, or lactation; TRAINING SERIES

o Medical conditions related to pregnancy,
childbirth, termination of pregnancy, or
lactation; or

o Recovery from pregnancy, childbirth,
termination of pregnancy, lactation, or related
medical conditions.
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Nondiscrimination

» A school must not adopt or implement any
policy, practice, or procedure concerning a
student's current, potential, or past parental, e AINING SeRiEe
family, or marital status that treats students )
differently on the basis of sex.

« A school must not discriminate in its education
program or activity against any student based on
the student's current, potential, or past
pregnancy or related conditions.

o Note: A school does not engage in discrimination
when it allows a student, based on pregnancy or
related conditions, to voluntarily participate in a
separate program or activity (provided a
comparable program or activity).
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Response to Notice of Preghancy

* When a student (or person with a legal right to
act on behalf of the student) informs any
employee of the student’s pregnancy or related
conditions, the employee must promptly:

o Provide the contact information of the Title I1X
Coordinator; and

o Inform that person that the Title IX Coordinator
can coordinate specific actions to prevent sex
discrimination and ensure the student’s equal
access to the school’s education program or
activity.

* Such notice does not need to be provided if the
employee reasonably believes the Title IX
Coordinator has been naotified.

TRAINING SERIES
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Responsibility to Provide Information

* When a student (or person with a legal right to act on behalf
of the student) informs the school of the student’s pregnancy
or related condition, the school must provide information
about the following: TRAINING SERIES

o Reasonable modifications;

o Voluntary access to separate and comparable portion of
program or activity;

o Voluntary leaves of absence;
o Lactation spaces;

o The School’s limitations on requesting supporting
documentation and certifications;

o The School’s obligation to treat pregnancy and related
conditions in the same manner as other temporary medical
conditions; and

o Prohibited disclosures of personally identifiable information (34
CFR § 106.44()));

 The school’s notice of nondiscrimination must also be
provided.

34 CFR § 106.40 (August 1, 2024).
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Reasonable Modifications: Overview

« Reasonable modifications must be provided
to a student, if needed to prevent sex
discrimination and ensure equal access to TRAINING SERIES
the school’s education program or activity.

 Each reasonable modification must be
based on the student’s individualized needs.

o A school must consult with the student.
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Reasonable Modifications

« A modification that would fundamentally alter
the nature of a school’s education program
or activity is not a reasonable modification. TRAINING SERIES

* The student has discretion to accept or
decline each reasonable modification offered
by the school. If a student accepts a school’s
offered reasonable modification, the school
must implement it.
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Examples of Reasonable Modifications

Breaks during class
to attend to related
health needs

Access to online or
other homebound
education

Sit or stand or
request a larger desk

Expressing breast
milk or breastfeeding

Changes in schedule
or course sequence

Carry or keep water
nearby

Intermittent
absences to attend
medical
appointments

Extensions of time
for coursework and
rescheduling of tests
and examinations

34 CFR 106.40 (August 1, 2024).
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Separate Programs

* The school must allow the student to
voluntarily access any separate and
comparable portion of the school’s education R AINING SERIES
program or activity.
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Voluntary Leave of Absence

* A school must allow the student to take a
voluntary leave of absence to cover at a
minimum what is medically necessary (as TRAINING SERIES
determined by the student’s doctor).

* Must allow the longest leave available.

 When a student returns, the student must be
reinstated to the academic status and, as
practicable, to the extracurricular status that
the student held when the voluntary leave
began.
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Lactation Space

A school must ensure that a student can
access a lactation space.

A lactation space must be
o A clean space other than a bathroom,
o Private and shielded from view,

o Free from intrusion from others (it can lock),

o That may be used by a student for
expressing breast milk or breastfeeding, as
needed.

TRAINING SERIES
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Supporting Documentation

* A school cannot require documentation
unless the documentation is necessary and
reasonable for the school to determine the TRAINING SERIES
reasonable modifications to make or whether
to take additional specific actions, such as
granting a voluntary leave of absence.
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Supporting Documentation

« Examples of situations when requiring supporting
documentation is not necessary and reasonable include,
but are not limited to:

O

When the student's need for a specific action is obvious, TRAINING SERIES
sug%h as when a student who is pregnant needs a bigger
uniform;

When the student has previously provided the recipient
with sufficient supporting documentation;

When the reasonable modification because of pregnancy
or related conditions at issue is allowing a student to
carry or keep water nearby and drink, use a bigger desk,
sit or stand, or take breaks to eat, drink, or use the
restroom;

When the student has lactation needs:; or

When the specific action is available to students for
reasons other than pregnancy or related conditions
without submitting supporting documentation.

r‘ THOMPSON
(4 COBURN Lir

34 CFR § 106.40 (August 1, 2024).




Temporary Disability

* Pregnancy or related conditions must be
treated in the same manner and under the
same policies as any other temporary TRAINING SERIES
medical conditions.

o This requirement is with respect to any
medical or hospital benefit, service, plan, or
policy the school administers, operates,

offers, or participates in with respect to
students admitted to the school’s education

program or activity.
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Certification Requirements

» Generally, a school cannot require a
certification to participate in a program
unless a certification is required from all TRAINING SERIES
students.

 Unless:

o A specific level of physical ability is
necessary for participation in the class,
program, or extracurricular activity;

o A certification is required for all students
participating in the class program, or
extracurricular activity; and

o Cannot be used as a basis for discrimination.

P THOMPSON
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Status

* A school must not adopt or implement any
policy, practice, or procedure, or take any
employment action, on the basis of sex: TRAINING SERIES

o Concerning the current, potential, or past
parental, family, or marital status of an
employee or applicant for employment, which
treats persons differently; or

o That is based upon whether an employee or
applicant for employment is the head of
household or principal wage earner in such
employee's or applicant's family unit.
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Nondiscrimination

* A school must not discriminate against any
employee or applicant for employment on
the basis of current, potential, or past
pregnancy or related conditions.

34 CFR § 106.57 (August 1, 2024).
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Temporary Medical Conditions

* A school must treat pregnancy or related
conditions as any other temporary medical
conditions for all job-related purposes, TRAINING SERIES
iIncluding:

o Commencement, duration and extensions of
leave; payment of disability income;

o Accrual of seniority and any other benefit or
service; and reinstatement; and

o Under any fringe benefit offered to
employees by virtue of employment.
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Voluntary Leaves of Absence

* |[f a school does not maintain a leave policy for
its employees, or in the case of an employee
with insufficient leave or accrued employment
time to qualify for leave under such a policy, a
school must treat pregnancy or related
conditions as a justification for a voluntary leave
0_1; absence without pay for a reasonable period
of time.

At the conclusion of leave, the employee must
be reinstated to the status held when the leave
began or to a comparable position, without
decrease in rate of compensation or loss of
promotional opportunities, or any other right or
privilege of employment.

TRAINING SERIES
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Lactation Time and Space

* A school must provide reasonable break
time for an employee to express breast milk
or breastfeed as needed. TRAINING SERIES

* A school must ensure that an employee can
access a lactation space, which must

o A clean space other than a bathroom,
o Private and shielded from view,
o Free from intrusion from others (it can lock),

o That may be used by a student for
expressing breast milk or breastfeeding, as
needed.
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Pre-Employment Inquiries

* A school cannot make a pre-employment
iInquiry as to the marital status of an
applicant for employment, including whether TRAINING SERIES
such applicant is “Miss or Mrs.”

A school may ask an applicant for
employment to self-identify their sex, but
only if the question is asked of all applicants
and if the response is not used as a basis for
discrimination.
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OCR Resources
 Fact Sheet

o https://www?2.ed.gov/about/offices/list/ocr/docs/t9-final-

rule-factsheet.pdf
« Summary of Key Provisions

o https://www?2.ed.gov/about/offices/list/ocr/docs/t9-final-

rule-summary.pdf

* Resource for Drafting Policies

o https://www?2.ed.gov/about/offices/list/ocr/docs/resourc

e-nondiscrimination-policies.pdf

 Policy Guidance Portal

o https://www?2.ed.gov/about/offices/list/ocr/frontpage/fa

q/rr/policyquidance/index.html
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https://www2.ed.gov/about/offices/list/ocr/docs/t9-final-rule-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9-final-rule-factsheet.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9-final-rule-summary.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/t9-final-rule-summary.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/resource-nondiscrimination-policies.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/resource-nondiscrimination-policies.pdf
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/index.html
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/index.html
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Higher Education Resources Page

As part of our ongoing commitment to the postsecondary community, Thompson Coburn’s higher education practice routinely
creates complimentary resources designed to assist institutions with navigating the complexities of the higher education
regulatory and policy environment. We have collected a number of these resources on this page, including our most recent
webinars, training series, desk guides, whitepapers, and blog posts. We hope you find these resources helpful, and if you have

any questions, please do not hesitate to contact us!

COMPLIANCE RESOURCE:
FINANCIAL RESPONSIBILITY
GUIDE

We provide a guide to the
reporting obligations under
ED's new Financial
Responsibility, Administrative
Capability, Certification
Procedures, Ability to Benefit
Rule.

£yt i ket 1;"9;1-\

COMPLIANCE RESOURCE: TCPA
AND OTHER TELEMARKETING
RULES

This guide helps colleges and
universities understand TCPA
regulations for text messages
and calls to students, ensuring
permission is obtained for
promotional messages.

COMPLIANCE RESOURCE: A
DESK GUIDE FOR THE 2023 FINAL

FINANCIAL VALUE
TRANSPARENCY & GAINFUL
EMPLOYMENT RULE

We have developed this Desk

Guide to assist institutions as

they contemplate compliance

with the final version of the GE
rule.

TRAINING SERIES
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Webinars and Training Series

HigherEdReg Rundown - ED's New Financial Responsibility Reporting Requirements

HigherEdReg Rundown { j 1 Thompson Coburn LLP « 482 views + 2 weeks ago

ED'’s New Financial Responsibility
Reporting Requirements

& ﬂ HigherEdReg Rundown - The Biden Administration's New Title IX Rule

HighorFdReg Rurdown

= Ivm

HigherEcReg Rurdown
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Thompson Coburn LLP + 538 views + 1 month ago

Higher Education

ED’s Latest Financial Value Transparency/Gainful Employment Guidance

Thompson Coburn LLP + 1.2K views * 2 months ago
Thompson Coburn LLP

75 videos 854 views Last updated on Jun 17,2024

—- » : Preseater Protie

4
P Playall >3 Shuffle

ED’s Evolving State Authorization and Professional Licensure Requirements

Thompson Coburn LLP + 747 views * 2 months ago

- ‘ The Higher Education Regulatory Outlook for 2024

Thompson Coburn LLP + 494 views + 5 months ago

Projecting Debt-to-Earnings Rates Under ED’s New Financial Value Transparency and GE Rule

ED's New Financis Vaue Tran
oyment Rt

Thompson Coburn LLP + 927 views + 7 months ago

ED’s New Financial Value Transparency and Gainful Employment Rule

Thompson Coburn LLP « 3.4K views * 7 months ago

Responding to Student Borrower Defense to Repayment (BDR) Claims: 2023 Edition

____Thompson Coburn LLP - 3.9K views + 9 months aqo
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Compliance Materials
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A Desk Guide for the 2023 Final Financial
Value Transparency & Gainful Employment Rule

Includes a step-by-step guide for projecting
Debt-to-Earnings (D/E) rates under the final rule
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REGucation (our blog

Z Title IX (Joe's Version) Dropped This
Morning

& Scott Goldschmidt & Stephanie Fredman ﬁApriI 19, 2024

SUBSCRIBE TO THIS BLOG

LINKS
0 About

B Conditions of Use/Disclaimers
N REGucation RSS

* Higher Education Litigation
* Higher Education

¥ Follow on Twitter

CONTRIBUTORS

We interrupt your Tortured Poets Department** listening party to inform you that the
Biden administration has released its long awaited Title IX rules. The new rules,
published this morning in unofficial form, will be formally published in the Federal
Register shortly.

In its press release announcing the new rules, the Department also published a fact
sheet, a summary of the major provisions of the final regulations, and a resource for
drafting Title IX nondiscrimination policies, notices of nondiscrimination, and
grievance procedures.

Thompson Coburn’'s Higher Education team is currently in the process of reviewing
the final rules*, including the preamble which provides the Department's response to
the significant, relevant issues raised in public comments and a statement providing
the basis and the purpose of the rule. We will be providing additional information
about the rule and resources for institutions of higher education in the coming
weeks.
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Conditions of Use and Disclaimer

* Please note that the purpose of this presentation
Is to provide news and information on legal
issues and all content provided is for
informational purposes only and should not be
considered legal advice.

« The transmission of information from this
presentation does not establish an attorney-
client relationship with the participant. The
participant should not act on the information
contained in this presentation or any
accompanying materials without first consulting
retained legal counsel.

* |f you desire legal advice for a particular
situation, you should consult an attorney.
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Presenter Profile

* Practice and Experience

o Assists institutions of higher education to
navigate a wide range of legal and
regulatory challenges, including those
iInvolving discrimination laws.

o Represents institutions in administrative
proceedings before the Department and
other postsecondary regulators.

o Graduate of Duke University and Vanderbilt
University Law School.
« Contact Information
o alacey@thompsoncoburn.com
o 314-552-6405

Aaron Lacey
Partner & Co-Chair
Higher Education Practice
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Presenter Profile

* Practice and Experience

o Former Deputy General Counsel for
Catholic University.

o Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy
development.

o Graduate of Catholic University of America
Columbus School of Law and George
Washington University.

« Contact Information
o sgoldschmidt@thompsoncoburn.com
o 202-585-6963

Scott Goldschmidt

Partner
Higher Education Practice
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Presenter Profile

* Practice and Experience

o Labor and employment law litigator who
assists schools with matters involving
discrimination law, student affairs, and
policy development.

o In-house experience in both secondary and
postsecondary institutions.

o Graduate of Washington University School
of Law, Harvard Graduate School of
Education, and Emory University.

« Contact Information Stephanie Fredman
o sfredman@thompsoncoburn.com Associate
0 314-552-6157 Higher Education Practice
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Presenter Profile

* Practice and Experience

o Represents independent school districts,
charter schools, private schools, and
postsecondary institutions in litigation and
administrative matters involving
employment disputes, Title IX sexual
harassment, special education and more.

o Graduate of Baylor University School of
Law and Texas Christian University.

« Contact Information
o Inorthener@thompsoncoburn.com Associate

o 972-629-7149 Higher Education Practice

Leah Northener
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